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USES AND TRUSTS. 


THE OPERATION OF THE REVISED STATUTES. 


Tue object of the framers of those sta- 
tutes was to destroy uses altogether, and so 
much of the law of trusts as should neces- 
sarily separate the legal from the equitable 
estate. Where, however, such separation 
was absolutely necessary to carry into ef- 
fect the intention of the parties, (if such 
intention were not to further fraud,) they 
meant that trusts should be allowed; but 
in no other case did they intend that the le- 
gal should be separated from the beneficial 
estate. 

The statute abolishes uses and trusts 
except as thereby authorized, prohibits 
their future creation, and turns every 
estate, then held as a use, into a legal es- 
tate, except as before stated. As uses and 
trusts then are abolished with certain ex- 
ceptions, we will inquire, What trusts are 
allowed by the Revised Statutes 1 

They are—I1st. Express trusts ; 2d. Im- 
plied or resulting trusts; and 3dly. Powers 
in trust. 

We will consider each separately. 


EXPRESS TRUSTS. 


These trusts are allowed in four cases. 
Ist. To sell lands for the beuefit of credi- 
tors. 2d. To sell mortgage or lease lands 
for the benefit of legatees, or for the pur- 
pose of satisfying any charge thereon. 
3d. To receive the rents and profits of 
lands, and apply them to the use of any 
person during the life of such person, or 
for any shorter term, subject to the rules 
prescribed in the first article of that title. 

Ist. To sell lands for the benefit of 
creditors. The Revisers, in their Reports, 
state, that it was their object to allow the 
creation of express trusts in those cases, 
and in those cases only, where the pur- 
poses of the trust require, for honest pur- 
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poses, that the legal estate should pass to 
the trustees. An assignment for the be- 
nefit of creditors, they say, would, in most 
cases, be entirely defeated if the title were 
to remain in the debtor. Therefore, in all 
cases, where the trust is for the benefit of 
creditors, the law allows the legal estate to 
be vested in the trustees. 

2d. To sell, mortgage or lease lands for 
the benefit of legatees, or for the purpose 
of satisfying any charge thereon. 

This statutory regulation is so plain that 
one would think no question could be 
raised upon it. One, however, has been 
raised; it was as follows:—A piece of 
land, subject to certain charges upon it, 
belonged to four persons as tenants in 
common. These four persons determined 
to sell the land for building purposes ; and 
to facilitate the sale, they, and their respec- 
tive wives, conveyed to a trustee upon 
trust for sale, to pay off the charges, and 
then to pay the surplus to the grantors. 
The trustee made sale accordingly, and 
tendered a conveyance from himself alone 
to the purchasers. The purchasers objec- 
ted to the conveyance to the trustee, on the 
ground that it was void by the Revised 
Statutes. The opinions of two eminent 
counsel were taken upon it. One was in- 
clined to think it good as an express trust, 
whilst the other was inclined to think it 
good only as a power in trust. The diffe- 
rence between the two opinions is this :— 
If the conveyance were good as an express 
trust, the legal estate would at once vest 
in the trustee, whilst, if were only a power 
in trust, the legal estate would continue in 
the grantors until the conveyance by the 
trustees, as will be more fully explained 
when we come tu powers in trust. Now, 
had the conveyance to the trustees been to 
sell for the express purpose of satisfying 
the charges thereon, nothing could be more 
plain, than that it would have conveyed an 
express trust, but as it was for the purpose 
of merely facilitating the sale, the charges 
were merely incidental to the object to 
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such sale, so that it could not come within 
the meaning of the Revised Statutes as an 


express trust, but it was, as we shall see | 


by-and-by, good as a power in trust. See 
5 Paige’s Rep. 451. 455. 

3d. To receive the rents and profits of 
lands, and apply them to the use of any per- 
son during the life of such person, or for 
any shorter term, subject to the rules pre- 
scribed in the first article of that title. 

The Revisers in their Reports say, 
“where the trust is to receive the rents 
and profits of lands, and apply them to the 


| 
| 


education of a minor, the separate use of | 


a married woman, or the support of a lu- 


natic, or spendthrift, (the general objects | 


of trusts of this description,) the utility of 


| 
| 


vesting the title and possession in the | 


trustees is sufficiently apparent. 

In the case of Coster v. Lorillard, (14 
Wendell’s Reports, p. 265,) there was a 
devise to trustees in trust to receive the 
rents and profits, and ¢o account for, and pay 
over, and divide the net proceeds among 


.twelve nephews and nieces during their | 


lives. 

It may be material here to state, and 
which we shall do in the words of 
Mr. Justice Nelson, the alterations which 
have been made in the statute. 


“ This | 


“ clause,” says Mr. Justice Nelson,(a) “ was | 


“ originally reported to the Legislature as 
“ follows, and apply them (rents and pro- 
“fits) to the education and support, or 
“support only of any person, &c. It was 
“ amended by striking out ‘support only,’ 
“and inserting ‘either,’ so that it read as 
“ passed, and took eflect January 1, 1830, 
“*and apply them to the education and 
“support, or either, of any person.’ In 
‘‘ about three monthis after the section went 
“into operation, it was amended again by 
“striking out the words ‘education and 


“support, or either,’ aud substituting the | i 
_ decidedly of opinion, that a trust to receive 
rents and profits, and pay them over, is 


“word ‘use,’ giving obviously much 
“greater power in creating the trust. The 
“ Legislature deemed it, no doubt, too 
“ much restricted as it originally passed. 
**It should be borne in mind, that whilst 
“the clause, permitting by far the most 
“important trust in the article, underwent 
“very material modification, the other 
“ sections remained as originally reported, 
“and it will thus be perceived, that some 





(a) 14 Wend. 330. 








“if not most of the apparent incongruities 
“and difficulties in the practical operation 
“of the article, as a system, are to be 
“traced to this circumstance. As the 
** clause was originally reported and passed, 
‘the object was to permit the creation of 
“trusts to receive rents and profits, and 
“apply them to the education and support 
“of persons not qualified from age or con- 
“dition, or some infirmity, to take charge 
“of the fund themselves. This is suffi- 
“ciently clear from the qualified language 
“used, and the propriety, and even ab- 
“ solute necessity of allowing the creation 


'“ of such a trust, was too obvious to have 


“ escaped the Revisers or the Legislature. It 
“* was recommended upon the above ground. 
“ The learned judge then refers to the 60th 
‘‘ and 63d sections of the article in confirma- 
“tion of his views, and which sections, he 
“says, are unintelligible and unappropri- 
‘ate in connection with the 55th as thus 
“ understood, and which were enacted more 
“ effectually to carry out the purposes of the 
“third clause.” Mr. Justice Nelson, there- 
fore, concludes that rents and profits may 
be paid over to any cestui que trust, and Mr. 
Senator Tracy is of the same opinion.(a) 

Chief Justice Savage, however, is of a 
different opinion; for he says,(4) “The 
“ trustees are to receive the rents and pro- 
“ fits, and apply them to the use; this, sure- 
“ly, does not mean to pay over to the per- 
“‘sons for whose benefit the trust was 
“created. Inthat case he would apply them 
‘‘ himself to his own use.” He concludes, 
that “ no trust to receive rents and profits, 
“and pay them over to another, is authorized 
‘* by the article under consideration.” And 
we find Mr. Senator Maison,(c) and Mr. 
Senator Young agree with the chief jus- 
tice. 

In the case of Hawley v. James, (16 
Wend. Rep.)(d) Mr. Justice Bronson is 


void. The trustee must himself make the 
application. The point, therefore, seems 
to be settled that a trust to pay is a void 
trust. The clause under consideration is 
subject to the rules prescribed in the first 
article of that title. 

Those subjection rules shall be consi- 
dered in our next. 








(a) 14 Wend. 395. 


(c) 2 Wend. 352, 
(6) 2ib, 322, 


(d) 2 ib. 156. 
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Bailey v. The Mayor, &c. 


of the City of New-York. 








SUPREME COURT. 





Before the Hon. Samuet Netson, C. J., 
and Judges Bronson and Cowen. 


James Battey and Joun Battey v. The 
Mayor, AtpeRmMen and CoMMONALTY 
of the City of New-York. 


The power conferred by the acts of the Legislature on 
the corporation of the city of New-York, author- 
izing the construction of the Croton Water Dam, is 
not conferred for the benefit of the public, but isa 
special franchise made as well for the private emo- 
lument and advantage of the corporation, as for the 
public good, and the investment under the law and 
the revenue or profits to be derived therefrom, become 
a part of the private property of the city; where 
therefore it appeared that the plaintiffs had sustain- 
ed damage to their real and personal property, by 
the giving way of the Croton dam, arising from 
the negligence and unskilfulness of the water com- 
missioners, under whose direction the dain was built: 
Held, that the water commissioners were not state 
officers, but were the agents of the corporation for 
carrying on the work, and that the corporation was 
liable for the dainaze occasioned by the unskilful- 
ness or carelessness of such agents. Held also, 
that such damage was not the subject of appraise- 
ment. 


Tus case came up ona bill of excep- 
tions taken by the plaintiffs at the West- 
chester circuit, in April, 1842. The issue 
was upon a plea of “ Not guilty” to a de- 
claration in case for damages to both real 
and personal property, occasioned by the 
destruction of the Croton dam in January, 
1841. The bill of exceptions stated that 
the plaintiffs were the owners of a well 
stocked and cultivated farm of about 120 
acres, lying a mile and a half below the 
city dam upon the Croton river, and there 
carried on the business of rolling iron and 
drawing wire, on a large scale, having 
erected extensive buildings and machinery, 
and having a large stock of materials and 
manufactured articles. That on the 8th 
of January, 1841, the dam gave way, and 
the flood occasioned thereby swept away 
all the buildings, machinery and materials 
on the farm, and buried the soil under the 
sand brought down in the flood, injuring 
the plaintiffs to the amount of at least six- 
ty thousand dollars. 

The plaintiffs having offered to prove 
that the negligence and unskilfulness of 
the engineers, under whose direction the 
dam was built, occasioned its destruction, 
the circuit judge, upon the defendants 
motion, refused tu admit the evidence, and 
ordered a nonsuit upon the grounds, Ist. 





That the water commissioners, who were 
by law charged with the superintendence 
of the work, were public state officers, 
and not the agents of the city; and 2d. 
That if the plaintiffs had any remedy, it 
was by an appraisement of their damages 
under the 13th section of the act to pro- 
vide for supplying the city of New-York 
with water, passed in 1634, 

The bill of exceptions was argued at 
the May term of the court in 1842. 

Hurlbut § Johnson, for plaintiffs. 

Cowdrey and the Hon. Daniel B. Tall- 
madge, of the superior court, for the de- 
fendants. 

Netson, Ch. J.—The principal ground 
taken at the Circuit against this action, and 
the one upon which it is understood the 
cause there turned, was, that the defend- 
aut’s were not chargeable for negligence 
or unskilfulness in the construction of the 
dam in question; the water commission- 
ers, under whom it was erected, as con- 
tended, not being appointed by them, nor 
subject to their control or direction—in 
other words, not being their agents in the 
execution of the work, the rule “ respon- 
deat superior’ could not be properly ap- 
plied. 

Another ground is now taken, which I 
will first notice, namely, that even admit- 
ting these officers to be the appointed 
agents of the defendants, still they are not 
liable, inasmuch as the powers and duties 
devolved upon them are of a public cha- 
racter, partaking of the sovereign powers 
of the State, in the exercise of which they 
are not responsible for the conduct of 
agents, necessarily employed in the course 
of the execution of the work. 

I. We admit, if the defendants were 
acting in their character strictly as a pub- 
lic municipal body, taking the place of 
public officers deputed by the State to per- 
fourm this work, the execution of which in- 
volved nothing more nor less than simply 
the discharge of a public duty, they could 
not be held answerable for the conduct of 
proper agents necessarily employed for 
that purpose, being charged with the exe- 
cution of public duties in respect to which 
they had no private interest, except what 
belonged in common with the rest of the 
community, and engaged in a work which, 
from the nature of it, and, in this case, 
from the peculiar organization of the body 
upon which the duties are devolved, could 
not be done under their immediate inspec- 
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tion and control, they would be answerable 
only for the employment of proper and 
competent agents ; and if any injury hap- 
peved by reason of their negligence or 
other wrong, a remedy must be sought 
against them. 

If a public officer should authorize some- 
thing to be done, not within the scope of 
the several acts of the Legislature, pre- 
scribing his authority, or if he should be 
guilty of negligence in discharging duties 
contemplated to be performed by himself, 
he would be liable; but not for the mis- 
conduct or malfeasance of such person as 
he is obliged to employ. (2 Bing. 156, 
Hall v. Smith ; 9 J. B. Moore, 226, S. C.; 1 
Man. & Reyt., 187, Humphrey v. Mears ; 
4 D. & R. 195, and 4 M. & 8. 27.) 

The defendants are doubtless entitled to 
the benefit of this principle, so far as it 
applies to the case in hand. But this view 
cannot be maintained upon the facts before 
us. The power conferred by the several 
acts of the Legislature authorizing the 
execution of this great work, is not, strict- 
ly and legally speaking, conferred for the 
benefit of the public. The grant is a spe 
cial private franchise, made as well for the 
private emolument and advantage of the 
city, as for the public good. The State, in 
its sovereign character, has no interest in 
it, as the Government owns no part of the 
work. The whole investment under the 
law, and the revenue or profits to be de- 
rived therefrom, become a part of the pri- 
vate property of the city, as much so as the 
lands and houses belonging to it, situate 
within its corporate limits. 

The argument of the counsel for the de- 
fendants confounds the powers in question 
with those belonging to them in their cha- 
racter as a municipal or public body, such 
as are granted exclusively for public pur- 
poses, as counties, cities, towns, and vil- 
lages; and where the corporations have 
no individual, if I may so speak, or private 
estate or interest. 

As the powers in question have been con- 
ferred upon one of these public corpora- 
tions, thus blending in a measure those 
conferred for private advantage and emolu- 
ment, with those already possessed for pub. 
lic purposes, there is some difficulty, I 
admit, in separating them in the mind, and 
distinguishing properly the one class from 
the other, so as to distribute the responsi- 
bility respectively attaching to the exercise 
of each, 





But the distinction is quite clear and 
well settled, and the process of separation 
practicable. The inquiry, for this purpose, 
is not so much into the nature and charac- 
ter of the various political powers confer- 
red, as into the object and purposes for 
which they have been granted. If for pub- 
lic purposes exclusively, they belong to 
the corporate body, in its public, political, 
or municipal character; if for the pur- 
poses of private advantage and emolument, 
though the public may derive a common 
benefit therefrom, the corporation quo ad 
hoc is to be regarded as a private company. 
They stand on the same fvoting as would 
any individual or body of persons, upon 
whom the like special franchises had been 
conferred. (4 Wheat.668—672, Dartmouth 
College v. Woodward; 1 Ld. Ray, 8; 2 
T. R. 352, n.; S, C. Phillips v. Berry; 1 
Sumner, 297, Allen v. McKeen; 13 Wend. 
331—338, The People v. Morris ; 2 Kent’s 
Com. 275, 4th ed.; 9 Wheat. 907, U.S. 
Bank v. Planters’ Bank; 12 ib. 40, Clark 
v. Corp. of Washington; 1 Brown’s Ch, 
469. 

Suppose the Legislature, instead of the 
franchise in question had conferred upon 
the defendants banking powers, or a char- 
ter for a railroad leading into the city, in 
the usual way and manner in which these 
powers have been conferred upon various 
private companies in the State; could it 
be doubted, but that they would hold them 
in the same character, and be subject to 
the same duties and liabilities ? I cannot 
doubt that they would. The power, in the 
eye of the law, would be entirely distinct 
and separate from those appertaining to 
them as a municipal body. They would 
be regarded to the extent of the charter 
as a private company, and subject to con- 
siderations applicable to that class of in- 
stitutions. 

The distinction is well stated by the 
Master of the Rolls in Woodamay v. The 
East India Company, (1 Brown’s Ch. 462,) 
in answer to an objection taken by coun- 
sel. The plaintiff had taken a lease from 
the company, granting him permission to 
supply the inhabitants of Madras with 
tobacco for ten years. But before the ex- 
piration of that period, they dispossessed 
him and granted the privilege to another. 
Intending to bring an action against the 
company, he filed a bill of discovery. One 
of the objections taken by the defendants 
was, that the removal of plaintiff was inci- 
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dent to their character as a sovereign pow- 
er, the exercise of which could not be 
questioned in a bill or suit at law. 

The Master of the Rolls admitted that 
no suit would lie against a sovereign pow- 
er for any thing done in that capacity ; but 
he denied that the defendants came within 
the rule. “ They have rights,” he observ- 
ed, “ as asovereign power; they have also 
duties as individuals; if they enter into 
bonds in India, the sums secured may be 
recovered here. Sv in this cuse, as a pri- 
vate company, they have entered into a pri- 
vate contract, to which they must be lia- 
ble.” 

It is upon the same distinction, that 
municipal corporations, in their private 
characters as owners and occupants of 
lands and houses, are regarded in the same 
light, as individual owners and occupiers, 
and dealt with accordingly. As such, they 
are bound to repair bridges, highways and 
churches, are liable to pvor rates, in a 
word, to the discharge of any duty or obli- 
gation to which an individual owner would 
besubject. (2 Just, 703. Sir T. Jones, 
187. Cowp. 79,87. 5 Bing.91. 1 Bing. 
N. C. 222. S.C. inthe House of Lords.) 

II. Regarding then the defendants in 
the light of any other private company 
upon whom the like special franchises had 
been conferred, the next question is, whe- 
ther or not the water commissioners, 
charged with the immediate superinten- 
dence and execution of the work, stand in 
the relation of agents deputed by them tu 
perform this duty. If they do, it is not 
denied in this aspect of the case, but that 
the defendants are answerable to the plain- 
tiffs for any damages sustained through 
their negligence or unskilfulness. 

The question depends mainly upon a 
construction of the act of 1334 (Sess. L. p. 
451,) as the several other statutes relating 
to this work referred to, have no material 
bearing upon the point. ; 

By this act, the water commissioners 
are to be appointed by the Governor and 
Senate (§ 1); and it is made their duty to 
examine and consider all matters relative 
to supplying the city with a sufficient quan- 
tity of pure and whulesome water (§ 2) ; for 
which purpose they are empowered to 
employ engineers, surveyors, and such 
other persous as may be necessary to ena- 
blethem to perform these duties (§ 3). They 
are also required to adopt such plan as in 
their judgment may be most advantageous 





for procuring such supply ; and shall ascer- 
tain, as nearly as practicable, what amount 
of money it will cost to carry the same into 
effect ; and for this purpose they have pow- 
er to make conditional contracts, subject 
to the ratification of the Common Council 
of the city, with the owners of lands, &c. 
for the work, the contracts to be binding 
upon the owners, if ratified by the Com- 
mon Council within two years from the 
passage of the act (§ 4). 

The commissioners are required to 
make a full report of their proceedings, 
containing a detailed description of their 
plan and estimate of the expenses, together 
with an estimate of the probable amount 
of revenue to accrue to the city upon the 
completion of the work, with the reasons 
and calculations upon which their opinions 
and estimates are fuunded, and such other 
information as may be connected with the 
object of their appointment (§ 5). 

In case the plan adopted by the com- 
missioners shall be approved by the Com- 
mon Council, they then shall refer the 
question to the electors at the next char- 
ter election, to determine whether they 
will authorize the Common Council to 
enter upon the work, and raise the neces- 
sary funds to carry on the same (§ 7); and if 
a majority of the electors are found in 
favor of the measure, “it shall then be law- 


Sul for the Common Council to instruct the 


commissioners to proceed in the work,”— 
“to raise by loan, from time to time, and in 
such amounts as they may think fit, a sum 
nit exceeding $2,500,000,” &c. (§ §). 

The Common Council shall authorize 
commissioners to draw upon the comp- 
troller of the city for any sum to be paid to 
the owners of lands, waters, streams, or 
other property necessary for the execution 
of the work; also to be paid to the con- 
tractors, as well as for their own incidental 
expenses. (§ 24). 

In pursuance of this act, the commis- 
sioners made a detailed report of the plan 
they proposed as most advantageous and 
practicable, together with full estimates of 
the expense, and of the probable amount 
of revenue, in July, 1835, which was ap- 
proved by the Common Council in March 
following; was subsequently ratified by 
the electors, and the commissiuners in- 
structed to proceed in the execution of the 
work, which has accordingly been done, 
and the dam in controversy, is a portion of 
it, built under their superintendence and 
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control; and the question is, whether or 
not they are to be regarded as the agents 
of the defendants while engaged in the 
work ? 

The ground taken against this conclusion 
is, that these Commissioners were appoint- 
ed by the State, over whose conduct the 
defendants have had nodirection or control; 
that they were bound to employ them, and 
submit to the independent exercise of their 
powers under the law; that they were of- 
ficers of the State engaged in the discharge 
of public duties, to whom they were alone 
answerable for their official conduct, and 
who could remove them at pleasure; that 
the defendants were but trustees of the 
work, which was authorized and executed 
for the benefit of the public, and owned 
and held it in their municipal character, 
not as private owners for their own benefit. 

We have already given our view of the 
character of this work, and of the capacity 
in which the defendants hold the grant of 
the powers under which it has been exe- 
cuted. If we are not mistaken in that 
conclusion, and they are to be regarded 
as a private company, like any other body 
of men upon whom special franchises have 
been conferred, for their own private ad- 
vantage, such as banking and railroad cor- 
porations, then the appointment of the 
agents by the State dves not make them 
less the agents of the defendants. 

The appointment in this case is but one 
of the conditions of the charter, upon 
which it was granted, and stands on the 
footing of any other condition to be found 
in the grant, subject to which it has been 
accepted. By accepting the charter, the 
defendants thereby adopt the commission- 
ers as their own agents to carry on the 
work. 

Again—Besides the acceptance being 
voluntary, as the State could not enforce 
upon the defendants the grant against their 
will (Angel & Ames on Corp. 46—80, and 
cases there cited,) the charter itself left it 
optional with the Common Council of the 
city to accept or not, (§ 7). The undertak- 
ing of the work was made to depend upon 
the approval of the plan of the commis- 
sioners, which necessarily involved the 
right to adopt or reject the work itself al- 
together, if they disliked the system pre- 
scribed by the Legislature. The approval 
and measures subsequently taken by the 
Common Council, in pursuance of which 
the commissioners were instructed to pro- 


ceed in the execution of the work, ope- 
rated as a voluntary adoption of these 
agents as their own, as effectually as if 
originally appointed by themselves. The 
act of adoption in the one case was as free 
and voluntary as the appointment in the 
other. 

III. It is also insisted, that assuming the 
defendants are liable, aud bound to make 
compensation for the damages sustained by 
the plaintiffs, the statute has provided a 
remedy by appraisement, to which alone 
they must resort, as the common law reme- 
dy is thereby superseded. 

The 12 § (Sess. L. 1834, p. 453,) pro- 
vides, that the company may enter upon 
any land or water for the purpose of 
making surveys, and to agree with the 
owners of any property which may be re- 
quired for the purposes of the act, as to 
the amount of compensation. § 13. In 
cases of disagreement between the com- 
missioners and owners of any property 
which may be required for said purposes, or 
affected by any operation connected therewith, 
as to the amount of compensation, &c., the 
Vice-chancellor, &c., upon the application 
of either party, may appoint three indif- 
ferent persons to examine such property, 
estimate the value thereof, or damage sus- 
tained thereby, &c. 

It is quite apparent from a perusal of 
these provisions, that they apply, and were 
intended to apply, only to cases where 
property was necessarily taken and appro- 
priated, or its use and value necessarily im- 
paired in the course of the execution of 
the work—not to damages occasioned be- 
yond this, through the mere carelessness 
and unskilfulness of the defendants or their 
agents in the progress of the execution. 

New trial granted; costs to abide event. 














—— 


IN BANKRUPTCY. 








U.S. District Court for the Northern District 
of New-York, 


Before the Hon. Atrrep Conx.inNe. 


Ex parte Raten Jonnson and Benjamin 
P. Watrous, i the Matter of the Petition 
of Tue Ausany Excuance Bank for a 
Decree in Bankruptcy. 


To enable the president, cashier, or other officer of a 
corporation, to make proof of debts, he must be spe- 
cially appointed for such purpose. 


@Q Co 


—_— «A 


nt ati. tit ii. Lia it Geese a 








pe- 
Se 


to 


f- 





THE NEW-YORK LEGAL OBSERVER 167 








Ex p- Johnson and Watrous—in re Petition of the Albany Exchange Bank. 





Debtors having given a warrant of attorney, on 
which execution was issued, and their stock and ef- 
fects disposed of on the eve of insolvency—Held, 
that they did not thereby commit an act of bank- 
ruptey; and, that such judgment was not fraudulent 
and void, inasmuch as such warrant of attorney did 
not appear to have been given by them voluntarily, 
and in contemplation of bankruptcy, nor with a 
view of giving an unlawful preference, nor for the 
purpose of willingly or fraudulently procuring their 
goods, &c., to be taken in execution. 

Partners cannot be declared bankrupts on the petition 
of a creditor, on the ground alone of “insolvency,” 
the phrase “become insolvent,” in the first part of the 
14th sec. of the bankrupt act, is to be interpreted as 
equivalent to the phrase, shall commit an act of 
bankruptcy.* 


Tuts was an application by the Albany 
Exchange Bank for a decree against Ralph 
Johnson and Benjamin P. Watrous. 

It appeared that the debtors were mer- 
chants, carrying on business in the city of 
Albany; that on the 27th of April last, 
they executed a bond in the penalty of 
$12,000, together with a warrant of attor- 
ney to confess judgment thereon to An- 
drew J. Johnson, Anthony Ten Eyck and 
Robert Johnson, on which bond and war- 
rant of attorney, a judgment was entered 
up in the supreme court of the state for 
$12,000 besides costs, on the 3d of May last. 
That on the same day, they executed an- 
other bond in the penalty of $3000, con- 
ditioned for the payment of $2000, to- 
gether with a warrant of attorney, in favor 
of Andrew Watrous, on which a judgment 
was also entered up on the 3d day of May 
last, for $3000, besides costs. That writs 
of fieri_facias were issued on each of these 
judgments on the 27th of May last, in virtue 
of which writs, the sheriff had sold the 
goods and stock in trade of said R. John- 
son and B, P. Watrous. It was alleged, 
that at the time the said bonds and mort- 
gages were executed, Johnson and Watrous 
were “ insolvent,’ and that the same were 
given for the purpose of preferring the 
particular creditors. 

From the evidence adduced in support 
of the judgment creditors’ claims, it ap- 
peared that prior to, and on. the 12th of 
March last, Johnson and Watrous were 
retail merchants in good credit, and were 
solvent, or fully believed themselves to be 
so; that Andrew J. Johnson, A. Ten Eyck 
and Robert Johnson were their endorsers, 
and Andrew Watrous was also their en- 





* See the opinion of Judge Betts in Ex p. John W. 
Hull and Abraham _H. Smith, with reference to the 
word “insolvency” in the 14th sec. of the Bankrupt 
Act, ante, p. 1. 





dorser or acceptor ; that a short time pre- 
vious to the twelfth of March last, Johnson 
and Watrous applied to Johnson, Ten Eyck 
and Johnson, to continue and also to in- 
crease their responsibilities as endorsers, 
and they consented so to do, provided 
Jobnson and Watrous would give them 
some kind of security as indemnity against 
unforeseen accidents, or revulsions in busi- 
ness;” that the latter thereupon executed 
to the former, on the 12th of March last, a 
bond and warrant of attorney, the penalty 
of which bond was $12,000, conditioned 
for the payment of $10,300. 

It was alleged, that the bond and war- 
rant were designed for the security as well 
of Andrew Watrous, as of the persons 
therein named ; that it was so understood 
at the time of the execution thereof; that 
at the time the alleged bankrupts were con- 
sidered by all parties concerned, and be- 
lieved themselves to be, perfectly solvent; 
that it was not intended to enter up any 
judgment on the bond and warrant, unless 
at some future time there should unexpec- 
tedly appear to be a reason for so doing ; 
that on the 27th of April, in pursuance of 
the request of Andrew Watrous, and for 
the sole purpose, as he stated, of giving 
him a separate, independent security, the 
alleged bankrupts executed to him the 
bond and warrant mentioned in the peti- 
tion, and, at the same time, executed to 
Andrew J. Johnson and others the other 
boud and warrant, on which judgments 
were entered up on the 3d of May, and exe- 
cution subsequently issued. It was averred 
also at the time these bonds and warrants 
were executed, that the alleged bankrupts 
believed themselves to be solvent; and 
the alleged bankrupts denied that they 
were executed in contemplation of bank- 
ruptcy ; that their subsequent failure, or ap- 
prehension of failure, which induced the 
entry of judgments on the bonds and war- 
rants arose from the failure of one Oliver 
De Goff, to whom they had loaned their 
notes, for whom they were responsible as 
endorsers, and in whose solvency they had 
fall confidence until the time of his failure. 
The case was ably argued at the bar. 

Gould, for the petitioning creditor. 

Hammond, for the debtors. 

Conxunc, J. One of the objections 
urged at the bar to a decree of bankruptcy 
in this case, is the want of any sufficient 
evidence, that the two persons who signed 
the petition, and by whom the debt, due to 
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the petitioners, was proved, had authority 
thus to act. 


] 
) 
| 


To the name of one of them, the abbre- | 
viation ‘“ Cash’r,” and to the name of the | 
other, the abbreviation ‘‘ Pres’t,” is added; | 


and in the jurat of the commissioner, they | 


are respectively denominated the president | 
and the cashier of the Albany Exchange | 
Bank. The fifth section of the bankrupt | 
| bond and warrant executed on the 12th of 


act provides, that “ corporations, to whom 
any debts are due, may make proof there- 
of by their president, cashier, treasurer, or 
other officers, who may be specially ap- 
pointed for that purpose ;” and by one of 
the rules of the court, petitioning creditors 
are required to prove their debt before pre- 
senting their petition. If, as I think is the 


| 


case, the qualification “ who may be speci- | 
ally appointed,” &c., applies as well to the | 


officers named, as to any “ other officer” 
who may undertake to act in behalf of a 
corporation, it would seem to follow that 
for the purpose of proving a debt to a cor- 
poration, by the oath of one of its officers, 
such officer must receive 2 special appoint- 
ment for that purpose. 

Indeed, independently of the above re- 
cited provision of the act, it may well be 
doubted, whether a petition of this nature 
in behalf of a corporation, could properly 
be received without proof that the persons, 
by whom it was signed and verified, were 
in fact the official organs, or the authorized 
agents of the corporation. But as this ob- 
jection was overlooked at the time the rule 
to show cause was granted, and as at this 
stage of the proceeding, the petitioning 
creditors ought, probably, at any rate, tu 
be allowed to supply the deficiency, 1 deem 
it proper, in this instance, to pass over the 
objection, and proceed to a brief examina- 
tion of the merits of the case. 

It is well known, that a very large pro- 
portion of the commercial and mercan- 
tile business of this country is carried on 
by means of mutual credit, and it cannot, 
I think, be conceded that a solvent mer- 
chant may not lawfully give security in 
any of the accustomed forms, in good faith, 
to another, as the condition on which he is 
from time to time to receive a loan of the 
credit of the latter, and fur the purpose of 
securing him in anticipation against the 
vicissitudes of trade. It is true, the prac- 
tice of giving such security, especially by 
bond and warrant of attorney, may lead to 
consequences which it is the policy of bank- 
rupt laws, as far as is consistent with the 





general interests of trade, to prevent. But 
such security given to an endorser, is no 
more obnoxious to this objection than the 
like security would be if given to secure 
the payment of money borrowed to be 
employed in trade. If, therefore, the en- 
dorsers in this case, instead of taking the 
separate bonds and warrants executed on 
the 27th of April, as a substitute for the 


March, had contented themselves with this 
original security, which there is no just 
pretence for supposing to have been given 
in contemplation of bankruptcy, or for the 
purpose (within the meaning of the first 
section of the bankrupt act) of willingly or 
fraudulently procuring the goods of the 
obligors to be taken in execution, I should not 
have hesitated to decide that no act of bank- 
ruptcy had been committed. ‘I'he change of 
security was, undoubtedly,a hazardous ex- 
periment, and the fact, that the new bonds 
and warrants were for a larger sum than 
that fur which the original security was 
given, is a circumstance which increases 
the difficulty of the case. But it is to be 
considered that neither the bond and war- 
rant of the 12th of March, nor the two 
bonds and warrants of the 27th of April, 
were given to secure any specific or ascer- 
tained amount, but only for the purpose of 
indemnity against centingent liabilities, 
The motive, if there was any, for thus in- 
creasing the amount does not appear, and 
it seems reasonable to suppose that it was 
the effect of inadvertence or caprice on the 
part of the person who was employed to 
draw the new securities ; for when execu- 
tions came subsequently to be issued, the 
aggregate amount, which the plaintiffs 
claimed a right to levy, fell short of the 
amount of the original bond. Upon the 
whole, therefore, I cannot take it upon my- 
self to decide that the substitution of the 
securities of the 27th of April, for the se- 
curity of the 12th of March, changed the 
legal predicament of these debtors, under 
the bankrupi act. This case differs essen- 
tially from that of the Messrs. Loomis, de- 
cided last week. In that case, the bond 
and warrant were executed for the avowed 
purpose of giving a preference to endorsers 
for liabilities, already incurred, under the 
apprehension of impending bankruptcy. 
Perhaps, in that case, too much importance 
was ascribed to the fact that execution was 
immediately sued out, when, by a late sta- 
tute of this state, executions are not per- 
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mitted to be issued until after the expira- 
tion of thirty days from the entry of the 
judgment. On the argument of that cause, 
I inquired of the counsel, whether the act 
was applicable to judgments confessed un- 
der a warrant of attorney containing the 
usual release of all errors in the judgment 
and in the issuing of execution. The an- 
swer of the counsel for the petitioning cre- 
ditors was in the affirmative ; and this an- 
swer was acquiesced in by the counsel for 
the debtors, and was corroborated by the 
opinion of a highly intelligent gentleman 
of the profession whom 1 subsequently 
consulted. On the argument of the pre- 
sent case, however, its correctness was de- 
nied. The question does not appear to 
have arisen in the state courts, and I doubt 
whether, as between the judgment debtor 
and creditor, the former would be entitled 
to any relief against an execution issued 
within the thirty days upon a judgment 
thus confessed; although, as between a 
judgment creditor of this description, and 
another judgment creditor, who had ob- 
tained his judgment by the ordinary mode 
of adverse process, a different rule ougbt, 
perhaps, to prevail. If this be so, the suing 
out of executions, and the seizure of the 
debtor’s goods a few days before the expi- 
ration of the thirty days, without resistance 
on their part, was an unimportant circum- 
stance. My conclusion is, 1. That in the 
giving of the securities in question in this 
case, there was no actual fraud; 2. That 
they cannot be considered as having been 
voluntarily given in contemplation of bank- 
ruptcy for the purpose of giving an unlaw- 
ful preference; and, 3. That these debtors 
are not chargeable with having “ fraudu- 
lently or willingly procured their goods, 
&c., to be taken in execution.” 

It remains to inquire whether they are 
liable to be declared bankrupts in virtue 
of the fourteenth section of the act. It is 
very clear that the petition was not drawn 
with a view to this section, and that the 
allegation that the debtors are insolvent, 
was introduced only for the purpose of 
giving character to the alleged acts of 
bankruptcy. The argument of the counsel 
for the objectors, that the debtors ought 
not, upon this petition, to be called upon 
to meet this allegation, therefore, was not 
without plausibility and weight. But I 
propose fur the present to pass by this ob- 
jection, and to consider the petition, taken 
in connexion with the admissions of the 
22 





objectors, as sufficient to raise the question 
whether partners in trade can be declared 
bankrupts on the petition of a creditor, on 
the ground of insolvency alone. It must 
be admitted, that such seems to be the lite- 
ral import of the language of the four- 
teenth section. It declares, “that when 
two or more persons, who are partners in 
trade, become insolvent, an order may be 
made in the manner provided in this act, 
either on the petition of such partners, or 
any one of them, or on the petition of any 
creditor of the partners ; upon which order 
all the joint stock,” &c. The question, 
whether this enactment is to receive a lite- 
ral interpretation with respect to the point 
now before the court, it will be perceived 
at a glance, is one of very great impor- 
tance: for if the provision is to be so in- 
terpreted, it will introduce a principle of 
great comprehension and stringency, which 
has not hitherto found a place in the bank- 
rupt laws of England, and which had no 
place in the American act of 1800. Its 
practical operation would, unquestionably, 
be very severe, and it is to be feared, in 
many iustances, unjust. So far as mercan- 
tile partnerships are concerned, it would 
subvert the well-settled maxim of English 
law, that men may be insolvent without 
being bankrupts, and become bankrupts 
without being insolvent ; for while it would 
declare that insolvency shall of itself con- 
stitute bankruptcy, the absence of any 
other provisions in the act, authorizing 
proceedings against partners jointly, would 
leave it at least doubtful, whether partners 
in trade could be jointly decreed bankrupts 
on the petition of a creditor, on any other 
ground than that of insolvency. 

It is obvious, I think, that the execution 
of the act, under such a construction, would 
be attended with numerous and very se- 
rious embarrassments. What is to be consi- 
dered as constituting insolvency in the 
sense here intended ? Is a mercantile firm 
to be adjudged to have “ become insolvent” 
upon its first failure, and under whatever 
circumstances, to meet its pecuniary en- 
gagements? Few, I imagine, could be 
found who would assert the reasonableness 
of such arule. Is it to be pronounced in- 
solvent whenever its assets are insufficient 
to discharge all its liabilities, however 
small may be the deficiency? If so, how 
is this fact to be ascertained? It would 
be easy, but it is unnecessary, to illustrate 
the pertinency and force of these questions. 
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Such a construction of this section would, 
also, involve what seems to me a striking 
inconsistency ; for, if it is just and expe- 
dient that partners in trade should be lia- 
ble to be decreed bankrupts zm znvitum, on 
the ground of insolvency alone, why should 
not’ individual traders be subject to the 
same liability? This construction, as al- 
ready observed, is suggested by the literal 
import of the phrase ‘“‘ become insolvent ;” 
and it may, I think, be added, that this is 
the only circumstance by which such a con- 
struction is recommended. But if these 
words are to receive a literal interpreta- 
tion, I see not why the residue of the clause, 
in which they occur, ought not also to re- 
ceive a like construction, and then it would 
follow that any insolvent mercantile firm 
might be decreed bankrupt on the applica- 
tion of any creditor, without regard to the 
amount of the indebtedness of such firm, or 
to the amount of the debt owing to the pe- 
titioning creditor; for the clause in question 
contains no limitation whatever, with regard 
to either of these points. Are we then to 
conclude that this further innovation and 
inconsistency were intended? Then, again, 
it declares, that in the cases embraced by 
it, “an order may be made in the manner 
provided in this act.” What order is here 
meant? To determine this point, resort 
must be had to the antecedent parts of the 
act. But the act says nothing of any 
“order” adapted to the case. It provides 
for the granting and entering of decrees of 





bankruptcy ; but these decreesare, I believe, 


nowhere ealled orders—while the act does 
speak of making orders for other purposes. 
I presume, however, that the phrase, ™ an 
order may be made,” was intended to im- 
port that a decree of bankruptcy might be 
entered. This criticism will serve to show 
the generality and looseness which charac- 
terize the language of this whole provi- 
sion. 

This act is universally admitted to be 
highly obscure, and much of its obscurity 
seems to me to have been caused by an at- 
tempt to embrace the two descriptions of 
eases for which it provides, by the same 
forms of language, instead of keeping them 
separate, and adapting the phraseology to 
each, without regard to the other ; and the 
clause under consideration presents, I 
think, an example of the truth of this re- 
mark. Its terms, it will be seen, are per- 
fectly suited to cases of voluntary applica- 
tion. These are all founded on the admitted 





insolvency of the applicant. It is impor- 
tant to remark, also, that there is abundant 
scope for the operation of this provision, 
even in regard to compulsory cases, with- 
out giving to it the literal construction in 
question, because the antecedent provi- 
sions of the act relate, in terms, only 
to individual bankrupts, and this pro- 
vision was proper for the purpose of au- 
thorizing proceedings under the act against 
partners. The clause in question, under 
this view of its object, forms a natural and 
proper introduction to the important and 
more happily expressed provisions which 
follow, concerning the duties of assignees, 
and the mode of distributing the estates of 
bankrupt partners. I consider the last 
provision of this section, moreover, as mili- 
tating strongly against a literal construc- 
tion of the first clause. It declares, that 
“in all other respects, (7. e. except as to the 
duties of the assignee, and the mode of 
distribution,) the proceedings against part- 
ners shall be conducted in like manner as 
if they had been commenced and _prose- 
cuted against one person alone.” This 
provision, it appears to me, goes far to- 
wards an express adoption of al] the con- 
ditions and limitations prescribed by the 
act relative to individual cases. Upvn the 
whole, therefore, I am of opinion that, in 
respect to compulsory applications, the 
phrase “ become insolvent,” in the first part 
of the fourteenth section of the bankrupt 


_act, is to be interpreted as equivalent to 


the phrase, shall commit any act of bank- 
ruptcy. 

lam aware that this decision may ex- 
cite some surprise; but it is the result of 
mature reflection, and I fully believe it to 
be sound. This petition must accordingly 
be dismissed, with costs. 





SUPERIOR COURT. 





Before Cuier Justice Jones and Jupces 
OakLey and TALLMADGE. 


Epwarp Petovuze v. Rosert Srewart. 


Where P. entered into a contract to serve S. as a type- 
founder for one year, to be paid for his services at @ 
fixed sum weekly, and he continued to work for him 
for six months; and S. on one occasion when P. ap- 
plied for payment of his weeks’ wages, informed him 
that he might leave, and P. accordingly left his ser- 
vice—Held, that S. thereby put an end to theagree- 
ment, and that P. was entitled to payment for his 
services up to the time of leaving, at the rate spe- 
cified in the contract. 





a fe & Akt —™ 69 


-~_ ad es eee OUlCUlUCUlC elem Ue COD 





or- 


ant 
on, 


th. 


vi- 


ily 


ro- 


ast 
ler 
nd 
nd 
ch 


>8 


ist 
i- 


jat 





THE NEW-YORK 


LEGAL OBSERVER. 171 





Ogden v. 


Woodruff. 





Tuts was an action for work, and labor 
and services, and came before the court on 
certiorari. It appeared from the evidence 
in the court below, that the plaintiff was a 
typefounder, and had entered into a con- 
tract with the defendant for his services for 
one ycar at $7 50 per week, of which about 
$5 was to be paid weekly, and the balance 
($2 50) at the end of the year. It also ap- 
peared that the defendant had received about 
$4 87+ per week, and that the claim for the 
time he had worked, after making the ne- 
cessary deduction for what he had received, 
amounted to $77. 

On the part of the defendant it was con- 
tended, that the plaintiff had violated his 
contract—that the agreemeut was for one 
year—that the work of a journeyman type- 
founder was worth nothing for the first six 
months, that a fresh hand, as the defendant 
was, would waste more than he earned for 
the first six months. It was, however, in 
evidence, that on one occasion when the 
plaintiff demanded his pay from the de- 
fendant, he was told by the defendant that 
if he could do better he might leave, and 
that the plaintiff thereupon did leave the 
defendant’s employ. 

A verdict was thereupon found for the 
plaintiff for the amount claimed. 

An application was now made to set 
aside the judgment. 

Eddy and Galligan, for plaintiff in 
error. 

Niles, for defendant in error. 

Cur. ad vult. 

Per Curiam.—This was an action for 
work and service by the plaintiff in the 
court below, against the defendant in, the 
court below. The defence was, that the 
service was rendered by plaintiff as au ap- 
prentice, and therefore he had no right to 
sue for such services, as they were regu- 
lated by the contract of apprenticeship. 
This defence was replied to by showing 
that plaintiff had been discharged by de- 
fendant from any obligation of apprentice- 
ship, and that defendant had agreed to pay 
him the value of his services. In proof of 
this, it was shown that plaintiff left defend- 
ant with defendant’s knowledge, or at least 
without any dissent on his part, or any at- 
tempt to compel him to return, and that 
after he left the defendant’s service, the 
latter made him two payments for services 
rendered. This court think there was suf- 
ficient in the case to entitle the justice to 
say the master had discharged the appren- 


tice. Therefore the judgment given for 
the plaintiff is confirmed. 





Moses H. Ocgpen v. Jonn Wooprovrr. 


Certiorari. 


Where W. told the salesman of O. that W. had agreed 
to let him have two couches, upon which the sales- 
man delivered the same to him, and O. had, ina 
conversation subsequent to such transaction, stated 
“that the accounts between him and W. were now 
squared’’—-Held, in an action of trover by W. to 
recover such couches, in the court below, that O. was 
properly nonsuited. 


Tuts case came before the court on cer- 
tiorari. It was a suit in the Marine Court 
in trover, to recover two couches. It ap- 
peared that the defendant, on the 23d day 
of April last, called at the store of the 
plaintiff, and priced two couches, but did 
not then purchase them. Onthe 25th day 
of April following, the defendant again 
called at the store and told the salesman, 
that he had seen the plaintiff, and that he 
had agreed to let him have the two couch- 
es for one hundred dollars, and that he 
could have them by calling upon him the 
salesman. The salesman accordingly de- 
livered the couches to the defendant, and 
made out a bill of them. It also appeared 
that the plaintiff and defendant had had 
mutual dealings prior to that time. On 
the above facts being proved, the defend- 
ant moved in the court below for a non- 
suit, upon the ground that the plaintiff had 
not proved the representations of the de- 
fendant were false. That as fraud was 
the foundation of the action, the plaintiff 
was bound to prove the fraud. 

It was insisted by the plaintiff, that it 
was not incumbent upon him to prove that 
the representations were false ; but on the 
contrary, the defendant was bound to prove 
that they were true. On this evidence the 
motion for a nonsuit was denied by his 
honor the justice. 

The defendant then proved that the plain- 
tiff, in a conversation with the witness 
about the accounts between the plaintiff 
and defendant, stated that he did not knuw 
how the accounts stood, but he supposed 
that since the defendant got the couches, 
their accounts were abuut square; that 
he did not complain that the defendant 
had got possession of the couches fraudu- 





lently. 
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The case was submitted to his honor 
the justice in the court below, who non- 
suited the plaintiff. 

On this evidence the case was submitted 
for the opinion of this court, 

Hudson, for the defendant. 

Burke, for the plaintiff. 

Per Curiam.—This was an action of 
trover, in which it was alleged that the 
defendant in the court below, called at the 
plaintiff's, and represented to his clerk that 
he had purchased the articles, and he was 
permitted by the clerk to take them away. 
On the other side this was alleged not to 
be true, and it was said that the defendant 
took the articles without the consent of the 
plaintiff, and was therefore liable for them. 
There is no proof to show that the goods 
were taken with the assent of the owner. 
There is no positive proof of an actual 
agreement for delivery or sale of the arti- 
cles, but there is this testimony: that after 
the goods were got by defendant, the plain- 
tiff said in conversation, while referring to 
them—* Well, he has got these couches, 
and I now think that our account is nearly 
square.” This did not indicate that the 
couches were wrongfully got by the de- 
fendant, or at least it showed an acquies- 
cence in it. Much testimony was also pro- 
duced in the court below, to show that the 
purchase was made with the view of set- 
ting off those articles, and the probability 
is that a conference had taken place be- 
tween the parties, in which the plaintiff 
named the price of the article, and the 
defendant went and took away the goods, 
intending not to convert them wrongfully, 
but convert them in payment of a debt 
which was due to him. We therefore 
think that there is not sufficient to show a 
wrongful possession of these goods, and 
we affirm the nonsuit given by the justice. 





COURT OF COMMON PLEAS 





Before the Hon. M. Utsnoerrer and 
Jupces Inecranam and INGLIs. 


Laura M. Suerman v. Evirppas SpPencer. 


In an action fora penalty against an officer who made 
adistress for rent for not returning the original war- 
rant and filing the same in the county clerk’s office, 
within the time limited by the statute, the de:end- 
ant proposed to prove that the papers were filed in 
the morning of the day on which t e suit was com- 
menced, and that the omissiun to file arose from in- 
advertence and misapprehension of the meaning of 





the law, and that the delay in filing arose from the 
fact, that some of the property distrained, was felo- 
niously carried away by the plaintiff between the 
time of appraisement and sale, and that time was 
wanting for reasonable research for the goods sq 
taken away—Held, that such evidence was inad- 
missible. 

In actions for penalties, when the facts show a viola- 
tion of the law, a defendant cannot excuse himself 
unless such excuse, in judgment of law is wel} 
founded. Inadvertence or misapprehension of the 
law, is not a good answer to an action given by 
statute when the facts show a violation of the law. 


Tuts was an action for a penalty of fifty 
dollars, against the defendant, an officer, 
who made a distress for rent, and who did 
not return the original warrant of distress 
and affidavit and file the same in the coun- 
ty clerk’s office within ten days after the 
goods distrained were sold. 

By the statute 2 R.S., (1st edition,) 510, 
§ 9, the penalty is given to the person 
whose goods are distrained. 

It appeared that the sa/e in this case was 
made on the 24th February last, and that 
the action was brought on the 25th of 
April last. That the declaration was served 
in the afternoon of the 25th of April. On 
the trial of the cause, the defendant offered 
to prove that the papers were filed in the 
morning of that day, and that the omission 
to file arose from inadvertence and misap- 
prehension of the meaning of the law, and 
that the delay in filing arose from the fact, 
that some of the property distrained was 
feloniously carried away by the plaintiff be- 
tween the time of the appraisement and 
sale, and that time was wanting for reason- 
able research for the goods so taken away. 
This evidence was, however, ruled out, and 
the jury found for the plaintiff, subject to 
the opinion of the court. 

Cur, ad. vult. 

Mulock, for plaintiff. 

Scoles, for defendant. 

Per Curiam.—\st. It is contended that 
the question of intent ought to be submit- 
ted to the jury. I suppose that in many 
cases this ought to be so, but not in all. If 
the officer was suddenly taken sick, or was 
robbed of the papers so as to prevent the 
filing, the defence might be a good excuse, 
or in the case of a casual destruction of the 
papers by fire. But inadvertence or mis- 
apprehension of the meaning of the statute, 
is not a good excuse, so as to carry the 

uestion of intention tothe jury. But this 
case does not show that the defendant in- 
sisted that the question of intent was for 
the jury, or that the judge decided other- 
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wise. It appears that the defendant in- 
sisted upon showing certain facts to the 
jury in excuse, and these facts were ex- 
cluded as insufficient in law. Although it 
has been held that the question of usury is 
one for the jury, depending upon the in- 
tent, yet even in those cases the law will 
exclude the defence, if the facts do not 
present a sufficient excuse. In actions for 
penalties, as in other actions, the jury must 
decide the facts, and the court the law; 
but if the facts show a violation of the law 
the defendant cannot excuse himself, unless 
the excuse, in judgment of law, is well 
founded. Inadvertence or misapprehen- 
sion are not good answers to an action 
given by statute; for if they were, most 


defendants in such cases would defeat ac- | 


tions for penalties and throw the costs upon 
the plaintiff The facts apparently justify 
the suit, and the defendant’s ignorance or 
misjudgment cannot be the ground of de- 
feating the action, Granting then that the 
question of interest is one for the jury, this 
case presents the question whether the evi- 
dence offered by the plaintiff was properly 
excluded ? No other question need be de- 
cided. 

2d. My opinion is, that in an action for 
a penalty, if the violation of the law is 
clearly established, as in a case by a ne- 
glect to file the affidavits for two months 
after the sale, the presiding judge ought 
to exclude evidence which would not form 
a legal excuse, such as inadvertence or 
misapprehension of the terms of the law. 
The defendant seems to have supposed 


that because he had not realized the whole | 


rent, he was not bound to return the pro- 
cess. In this he was mistaken, and that 
mistake is not a good defence to this suit. 
So with regard to the plaintiff's having 
taken away some of the goods before the 
sale, the defendant claims this in excuse. 
The sale was however, two months prior to 
this action, whereas the defendant had only 
ten days within which to return the process 
after the sale. Thus a full time for reason- 
able search had elapsed, enough not only 
for search, but to have prosecuted the felon 
to conviction. This suit was delayed as 
long as the plaintiff was bound to delay it, 
and the goods distrained ought to have 
been taken out of the plaintiff's possession 
and out of hisreach. If the plaintiff felo- 
niously took part of the distress before the 
sale of the 24th February, did that form a 
good excuse for not returning the process 


Legal Maxims—Effect of Ignorance. 








within ten days after the sale ? If the of- 
ficer had security for the forthcoming of 
the goods, he can resort to that for indem- 
nity; if he had not, he can prosecute the 
tenant for the unpaid rent civilly, or crimi- 
nally indict him for the felony. But does 
this form a legal excuse for disobeying the 





law which requires the process to be re- 
turned within ten days? My impression 
is, that it does not, and however much we 
may deplore such a result, the remedy is 
with the legislature, and not with the ju- 
diciary. 

3d. But the defendant still insists that a 
return of the process before suit brought, 
was sufficient under the circumstances of 
this case, and offered to prove that the re- 
turn was made on the morning of the 25th, 
whereas the Narr. was served only on the 
afternoon wfthat day. After the Narr. was 
filed on the 23d, and on the same day when 
it was served, but befure the service, the 
papers were filed, and I still think this was 
not an available return under the statute 
so as to bar this right of action. 

In every aspect of this case, it appears 
to bear hard upoma public officer ; but we 
cannot control the language or policy of 
the law. If the evidence had been ad- 
mitted, could the judge have told the jury 
that the defence was available or substan- 
tiated ? or was he bound to have admitted 
it, telling the jury merely that they were 
to take it into consideration on the ques- 
tion of intent? If so, then he must have 
added that the offered testimony was a 
good excuse, because it stood uncontra- 
dicted, the judge was bound to say whether 
| it explained away the intent in legal judg- 
| ment. Upon the whole, I think there is 
| no reason for disturbing the verdict, and 
that however hard the case is, the defend- 
ant is remediless. 

Verdict confirmed with costs. 








LEGAL MAXIMS. 





EFFECT OF IGNORANCE. 





IGNoRaNcE is, in contemplation of law, of 
two kinds; viz. of fact and law. (2 Rep. 3b.) 
The Roman law has the same distinction. 
For while “ ignorantia facti excusat, igno- 
rantia juris (or legis) quod (or, according 
‘to Hale, eorum que) quisque tenetur 
scire, neminem excusat.” (Digest. lib. 22, 


| tits. VI. 1X.) 
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Legal Maxims.— Effect of Ignorance. 





The condition of a party, who, in inevi- 
table ignorance of a material fact, adupts a 
mistaken course of action, which entails 
detrimental results on himself or others, is 
viewed with leniency by the courts. 
** Such Ignorance may,” says Coke, (2 Rep. 
3 b.,) “excuse a party from the conse- 
quence of jaw resulting therefrom ;” but 
it seems it must be ignorance in the strict 
sense of the term, and not erroneous cal- 
culation of an event. Thus, if a man in 
ignorance of an act of bankruptcy, pre- 
viously committed by another, makes a 
payment under that mistake, and proves 
facts from which a jury would infer such 
ignorance on his part, he may be permitted 
to recover back the sum paid. But this 


will be otherwise, if, without any evidence | 


to show that he was not aware of the act 
of bankruptcy, he made the payment on 
speculation, that no fiat would thereafter 
issue: for then, if the event is adverse and 
the fiat issues, he cannot recover the pay- 
ment; as his mistake had not reference to 
any fact in existence at the time he paid it. 
(Harris and another, Assignees, v. Lloyd, 5 
M. & Wel. 432.) In that case, (before 2 
& 3 Vict., c. 29,) a trader, after committing 
an act of bankruptcy, assigned his effects 
to trustees for the benefit of his creditors. 
They paid off an execution against his 
goods, which was delivered to the sheriff 
after the act of bankruptcy. A fiat having 
afterwards issued, they sued the sheriff for 
the money, relying on their ignorance of 
the previous act of bankruptcy; but, as 
nothing appeared, from which that igno- 
rance might be inferred, the court held 
that they could not recover, the payment 
not having been made from mistake of 
a previous fact, but on speculation that 
the assignment would pass the goods to 
them, without defeat by any subsequently 
issued fiat, (S. C.) 

A person who pays money under a mis- 
taken view, not of law, but of facts, with- 
out, however, neglecting to avail himself 
of the means of knowledge within his 
power at the time, may recover it back. 
(Per Bayley, J.,6 Bar. & Cress. 677,) a re- 
ceiver of rents had endorsed a bill to his 
principal in liquidation of rent due. The 
latter neglecting to present it in due time, 
payment was refused on that account by 
the previous parties to it; whereupon (to 
prevent it from operating in satisfaction of 
his debt under 3 & 4 Anza, c. 9,§ 7,) he in- 
sisted on its absolute nullity for being 








——$_ 


drawn on a wrong stamp ; and called on 
| the receiver, as his immediate endorser, to 
| pay. The endorser’s agent inspected the 
| bill, and, seeing the stamp, as he thought, 
_ insufficient, paid the amount, and received 
back the bill. It afterwards proved to have 
| been drawn in Ireland, and to be properly 
| stamped according to Irish law. The en- 
'dorser then sued the endorsee for the 
amount, as money had and received to his 
use; andthe court held, that as nothing on 
the bill suggested the place where it was 
drawn to have been out of England, the 
plaintiff was not bound to make inquir 
before paying the amount; and, that hay- 
ing so paid it in ignorance of the fact of 
the place where the bill was drawn, and 
without laches at the time of making such 
| payment, he was entitled to recover against 
a party who had lost all claim on the bill 
_by his own neglect to present it in due 
time. (Milnes v. Duncan, 6 Bar. & Cress, 
671. See, also, Moses v. Macfarlane, 2 
Burrow, 1005.) 

The well known case of Bilbie v. Lum- 
ley, (2 East, 469,) recognizes these maxims 
by showing that where a payment is made 
with full knowledge, or means of know- 
ledge of all the facts, but under a mistaken 
view of the daw arising on them, the pay- 
ing party cannot recover the amount, for 
volenti non fit injuria. (See per Lawrence, 
J., in Lothian v. Henderson, 3 Bos. & P. 
520; and per Chambre, J., in Brisbane v. 
Dacres, 5 Taunt. 143, 159.) However, 
Bilbie v. Lumley goes no further. (See 
Arguendo, 6 Bar. & Cress. 676, and by 
Chambre, J., 5 Taunt. 158.) 

Settlement of an account with full 
knowledge, or means of knowledge, of 
the facts, is the same as payment. (Bram- 
ston v. Robins, 4 Bingham, 11.) It was 
said by Ashurst, J. that if a payment is 
made, not with full knowledge of the facts, 
but only under blind suspicion of the case, 
it may be recovered if unjustly made. 
(Chatfield v. Paxton, 2 East, 472, note. 
Also most ably stated in 5 Taunt. 155, by 
Gibbs, J., who had been counsel in it. 

As to the knowledge, and means of know- 
ledge, of facts being presumed, so as to 
make a payment, or other act indefeasible, 
the following observations of Lord Ten- 
terden are important: “ If the possibility, 
or even probability, of actual knowledge 
|viz. of a fact, e. g. a blockade] should be 


_ considered as a legal proof of actual know- 
‘ledge of it, as a presumptio juris et de jure, 
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Practical Points.— Bankers’ Cheques. 





the presumption might, in some cases, be 
contrary to the fact, and such a rule might 
work injustice. 

“ Such a rule,” he adds, “‘ cannot be ap- 
plied to the case of insurance law, and 
that knowledge, like other matters, must 
become a question of fact for decision and 
judgment of ajury.” “ The probability of 
actual knowledge upon consideration of 
time, place, and opportunities of testimony, 
and other circumstances, may, 1n some in- 
stances, be so strung and cogent as to cast 
the proof of ignorance on the other side 
in the opinion of a jury, and, in the absence 
of such proof of ignorance, to lead them 
to infer knowledge; but still, we think the 
inference properly belongs to them.” (Per | 
Cur. in Harratt v. Wise, 9 Bar. & Cress. 
te | 
; Doe ad. Wright v. Smith, (8 Adol. § 





te 
Ir 
Ellis, 264,) Patterson, J., says, that if a de- 

fendant, who has had an opportunity of ex- | 
amining a document which he is called on 

to admit, does not trouble himself to do so, 

and admits it, he shall be in the same situ- 

atiun as if he had examined it. Money | 
paid voluntarily, and with full knowledge | 
of facts, e. g. during progress of work, can- | 
not be recovered as had and received to 

the use of the payer, though the whole 

task is executed so ill, or so tardily com- 

pleted, as to make it useless for its contem- 

plated purposes. (Cartwright v. Rowley, 

2 Esp. C. N. P. 723.) Gibbs, J., in Bris- | 
bane v. Dacres,(5 Taunt. 147 & 157,) says, 
The principle has always been this, that 
whenever money has been paid with know- 
ledge of all the facts, in consequence of a 
demand of it as of right, then, although the | 
demand was unfounded, (in point of law,) 

the money cannot be recovered back. I 

think the weight of authority is so, and 

that the dicta, which go beyond it, are not 

supported or called for by the facts of the 

cases; and Bilbie v. Lumley, 2 East, is, 1 

think, a decision to that effect. (See, also, 

per Buller, J., Malcolm v. Fullarton, 2 T. 

R. 643; Skyring v. Greenwood, 4 Bar. & 
Cress. 281.) 


If, from mistakes or ignorance, or even | 
misconception of facts, a debtor to a bank- | 


rupt pays his assignees, without deducting 
money due to him from the bankrupt, to 


which no one but himself has any elaim in | 
conscience, he may recover it from them as | 


money had and received to his use. (Bize 
v. Dickason and another, Assignecs, &e., | 
T. R, 285, discussed by Mansfield, C. J, 


and Gibbs, J., in Brisbane v. Dacres, 5 
Taunt. 154, and Per Cur. in Stevens v. 
Lynch, 12 East, 39.) Again, if a party is 
induced to acquiesce in a payment to an- 
other, in ignorance of his own real situa- 
tion and right to the money, such mistake 
in fact will enable him to recover it from 
the person originally liable. 

Land was settled on a woman during 
widowhood. She married again, but re- 
ceived the rent for some years, till the re- 
mainder-man, being informed of her mar- 
riege, claimed the rent, and with her ac- 
quiescence, received it for five years. She 
wes not then aware, that at the time of her 
second marriage, the man she mariied had 
another wife living. At her death, the te- 


| nant was obliged to pay over again to her 
'-executor the rent he had paid to the re- 


mainder-man; for her acquiescence was 
grounded on mistake, in fact, of her own 
situation, and her false opinion that she 
was a wife at the time. Wéiliams v. Bar- 
tholomew, 1 Bos. & Pull. 326. (N. B. The 
remainder-man did not appear to have been 
aware that the widow’s second marriage 
was void.) 

Aman may bind himself totake notice ofa 
fact at his peril, so as not to be excused by 
ignorance of it: e.g. if he covenants to re- 

air houses as often as need shall require, 
he will be liable for not doing so, whether 
he knows them to want repair or not. 
(Doct. & Stud. 2456. See 7 Taunt. 411; 


| Holt’s C. N. P. 543.) 





PRACTICAL POINTS. 
BANKERS’ CHEQUES. 


BANKERs’ cheques are instruments swi 
generis in many respects resembling bills 
of exchange, but in some entirely diffe- 
rent. ‘‘ They are not accepted or endors- 
_ed, nor protestable, nor entitled to any 
| day of grace,” 3 Burr. 1517, and it was 
| once thuught that they were not negotia- 
ble generally; and even now, though in 
fact negotiable, and often negotiated, they 
are not considered as intended for negotia- 
tion, and a person takes them from the 
holder subject to perils, not incident to 
negotiable inrtruments generally. Down 
| v. Halling, 4 B. & C., 333. It has been 
| hitherto doubtful how far the claim of 
| the payee of a cheque was prejudiced by 
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delay in presenting it. The point has re- 
cently occurred, and it has been held at 
nisi prius in England, that the holder ot 
a bankers’ cheque ought to present it for 
payment within a reasonable time, and it 
is a question for the jury on au issue of 
due presentment, whether this rule has 
been complied with. When a cheque 
drawn on a country banker, dated 19th 
March, was not presented until 6th Apnil, 
and no cause was assigned for the delay ; 
but the drawer had not sustained loss by 
the non-presentment at an earlier pericd, 
the drawer was held liable to be sued on 
the cheque. “ Itis reasonable,” said Lerd 
Abinger, C. B., ‘to allow some little spece 
of time, in the case of cheques on country 
bankers beyond what is usual in the case 


of London bankers. If, indeed any loss° 


had been sustained by the defendant, 
through the non-presentment at an earlier 
period, that might make a difference.” 
Serle v. Norton, 2 Moo. & Rob., 401; and 
the reporter’s note. It would seem that 
had this been a London cheque, the delay 
of a month in the presentation would have 
prejudiced the right of the payee. 


We commend to the notice of the judges 
of our courts the following extract from 
the London Quarterly Review of Juris- 
prudence: 

“Patience, attention, and abstinence 
from interruption, are among the foremost 
recommendations of every judge. ‘There 
is no grievance of which the members of 
the bar so unanimously and justly com- 
plain as interruption, or one of which 
judges, after their promotion, so suddenly 
lose all recollection. Questions, certainly, 
may be put by judges, and very advanta- 
geously, but it should be sparingly, and in 
as few words as possible. If the court be 
composed of more members than one, no 
facility could be given them for exchanging 
observations. It is seldom useful, and al- 
ways encourages love of talking. For 
this reason, judges should have no facility 
in writitg votes or letters, and never be 
permitied to set round a table. Not only 
have the ablest judges been those who 
were most attentive, and indulged least in 
interlocutory conversation, but there are 
few, who are known to have been possessed 
of extraordinary eminence, who have nut 
been distinguished by those qualities.” 
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The Philosophy of Horse Dealing. —In the first 
place, never pay r. ady money for a’oss when you can 
get him for a bill; a bill arn’t recoverable without a 
haction at law, an’ its quite ’stonishin’ how very few 
people likes to get into the hands o’ them lawyer hans 
cos they’re sure to get plucked by ’em in the lung run. 
Vonce money’s paid, it’s gone; veras ven a bill comes 
due, if so be as you means to take it up, you eana 
wavs make outa story 0’ the’oss having iurned out 
badly, an’ so get somethin’ taken off, but nobody thinks 
o’ returnin’ money ven once they’ve put it in their 
pocket. 

Always, if you can, buy a’oss of a gentleman in 
preference to a dealer; for they knows little or nothin’ 
of ’osses, an’ its the easiest thing in the vorld to per- 
suade ’em as the suundest ’vss alive has gut all sorts 
o’ defects, an’ arn’t worth above half vot they ask for 
him; vereas a dealer’s up to that dodge, an’ arn’t to 
be done by no such gammon. 

When you can manage to make a swap, always do 
so rather than pay money, for you'll be a werry poor 
sort of a dealer, an’ 1 shall consider all the pains an’ 
trouble I ha’ taken to teach you ‘the straight for'ard 
principles of your profession as so much labor lost, if 
by that means you don’t get preciously the best of the 
bargain. 

Varrant every thing sound or unsound, for, as I said 
afore, there’s werry few people as don’t prefer an un- 
sound ’oss toa lawyer’s bill. Besides, ’usses is liking 
hanimals, an’ as such is liable at all times to diseases, 
vich in course may occur arter you ha’ suld’em. You 
understand a varranty is the werry marrow an’ wirtue 
of dealing» Mranya gentleman von’t buy the best ’oss 
as ever vent upon legs without vun, an’ so if they are 
so easily satisfied, poor things, it’s a pity to spile a 
good bargain for the vant o’ vun. 

If you varrant a kicker quiet in ’arness, an’ he kicks 


' a ventleman’s shay to pieces, you may take him back 


provided he’s a guod customer, but not withwuut fust 


| selling him another for the same price as is’nt vorth 


more nor half the money. An “exchange is no rob- 
bery,” all the world over. 

Ven a gentleman comes into the yard and vants to 
look ata’oss, Samyul, take an’ never show him vun 
until you knuw what price he means to give. Then 
tell him you'll show him the best you’ve got, an’ al- 
ways Le sure to begin with the vorst, by vich means 
you'll suon see if he knuws vat he’s about. I: possi- 
ble, always seil him a’oss as you knows von’t suit 
him, an’ say, “if he’s not to your mind, Sir, I'll ehange 
him for you with pleasure’— laying a great stress on 
the pleasure ; mind. ‘his looks purlite, and gentle- 
men calls it handsume treatment. Ven the oss is 
sent back, it’il be your own fault if you don’t draw a 
lithe more money, an’ chop tor von us arn’t quite so 
good—an’ su on, as Jong as the flat ’ll bite, you see. 

I’ve werry little more tu say to you, Samyul, cept 
that if you does the best fur yoursel!, an’ the vorst for 
your customers, you should always do so purlitely- 
1's vunderful vot a difference ina man that you've 
got a trifle the best of, if, instead o’ tellin’ him you ha’ 
got noremedy, and you may do your worst, you say 
“I’m werry sorry indeed, Sir, werry sorry—couldn’t 
ha’ thought it—’oss fresh up trom country—knowed 
very littleon him—take the pick o’ my stables, sir; 
or ’ll buy you another,” an’ sown. A gentleman as 
isa gentleman, then says to hisself, “ this ere’s an 
honest man and-no mistake—must ha’ been taken in 
hisself—can behave handsome at any rate—I’ll re- 
commend him;” and sv you see, instead o’ gettin’ a 
copy of a writ, or summit o’ the kind, vy you sells ano- 
ther ’uss, au’ has a chance of another swap afore long. 
Always recollect, then, Samyul, that civility costs 
nothin’, vich ig about the best thing you can say of 
any thing, an’ much more than is to be said for most 
things in this world. 








